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paragraph (h) of this clause are allowable 
and reasonable if, after an initial review of 
the facts, the contracting officer challenges 
a specific cost or informs the contractor that 
there is reason to believe that the cost re-
sults from willful misconduct, lack of good 
faith, or failure to exercise prudent business 
judgment by contractor managerial per-
sonnel. 

(j)(1) All litigation costs, including counsel 
fees, judgments and settlements shall be dif-
ferentiated and accounted for by the con-
tractor so as to be separately identifiable. If 
the contracting officer provisionally dis-
allows such costs, then the contractor may 
not use funds advanced by DOE under the 
contract to finance the litigation. 

(2) Punitive damages are not allowable un-
less the act or failure to act which gave rise 
to the liability resulted from compliance 
with specific terms and conditions of the 
contract or written instructions from the 
contracting officer. 

(3) The portion of the cost of insurance ob-
tained by the contractor that is allocable to 
coverage of liabilities referred to in para-
graph (g)(1) of this clause is not allowable. 

(4) The term ‘‘contractor’s managerial per-
sonnel’’ is defined in the Property clause in 
this contract. 

(k) The contractor may at its own expense 
and not as an allowable cost procure for its 
own protection insurance to compensate the 
contractor for any unallowable or unreim-
bursable costs incurred in connection with 
contract performance. 

(l) If any suit or action is filed or any 
claim is made against the contractor, the 
cost and expense of which may be reimburs-
able to the contractor under this contract, 
and the risk of which is then uninsured or is 
insured for less than the amount claimed, 
the contractor shall— 

(1) Immediately notify the contracting of-
ficer and promptly furnish copies of all perti-
nent papers received; 

(2) Authorize Department representatives 
to collaborate with: in-house or DOE-ap-
proved outside counsel in settling or defend-
ing the claim; or counsel for the insurance 
carrier in settling or defending the claim if 
the amount of the liability claimed exceeds 
the amount of coverage, unless precluded by 
the terms of the insurance contract; and 

(3) Authorize Department representatives 
to settle the claim or to defend or represent 
the contractor in and/or to take charge of 
any litigation, if required by the Depart-
ment, if the liability is not insured or cov-
ered by bond. In any action against more 
than one Department contractor, the De-
partment may require the contractor to be 
represented by common counsel. Counsel for 
the contractor may, at the contractor’s own 
expense, be associated with the Department 
representatives in any such claim or litiga-
tion. 

(End of clause) 

[67 FR 14872, Mar. 28, 2002] 

952.233–2 Service of protest. 
As prescribed in 48 CFR 933.106(a), 

add the following to the end of the pro-
vision at FAR 52.233–2: 

(c) Another copy of a protest filed with the 
General Accounting Office shall be furnished 
to the following address within the time pe-
riods described in paragraph (b) of this 
clause: U.S. Department of Energy, Assist-
ant General Counsel for Procurement and Fi-
nancial Assistance (GC–61), 1000 Independ-
ence Avenue, S.W., Washington, DC 20585, 
Fax: (202) 586–4546. 

[61 FR 41711, Aug. 9, 1996, as amended at 67 
FR 14872, Mar. 28, 2002] 

952.233–4 Notice of protest file avail-
ability. 

As prescribed in 933.106(b), insert the 
following provision: 

NOTICE OF PROTEST FILE AVAILABILITY (SEP 
1996) 

(a) If a protest of this procurement is filed 
with the General Accounting Office (GAO) in 
accordance with 4 CFR part 21, any actual or 
prospective offeror may request the Depart-
ment of Energy to provide it with reasonable 
access to the protest file pursuant to FAR 
33.104(a)(3)(ii), implementing section 1065 of 
Public Law 103–355. Such request must be in 
writing and addressed to the contracting of-
ficer for this procurement. 

(b) Any offeror who submits information or 
documents to the Department for the pur-
pose of competing in this procurement is 
hereby notified that information or docu-
ments it submits may be included in the pro-
test file that will be available to actual or 
prospective offerors in accordance with the 
requirements of FAR 33.104(a)(3)(ii). The De-
partment will be required to make such doc-
uments available unless they are exempt 
from disclosure pursuant to the Freedom of 
Information Act. Therefore, offerors should 
mark any documents as to which they would 
assert that an exemption applies. (See 10 
CFR part 1004.) 

[61 FR 41711, Aug. 9, 1996] 

952.233–5 Agency protest review. 
As prescribed in 48 CFR 933.106(c), in-

sert the following provision: 

AGENCY PROTEST REVIEW (SEP 1996) 

Protests to the Agency will be decided ei-
ther at the level of the Head of the Con-
tracting Activity or at the Headquarters 
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